APPLYING THE TEST OF PRUDENCE TO
FEE BENCHMARKING AND COMPETITIVE BIDDING
(Benchmarking is no substitute for an RFP Process)
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First, Department of Labor (DOL)

regulations were issued under ERISA §408b-2,
effective July 1, 20123, requiring service providers to
disclose to retirement plan clients their services,
fiduciary status and compensation, direct and
indirect. The purpose was to enable a plan sponsor
to make an informed and reasoned decision that
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What else appears to be

dawning on plan sponsors and their advisors is that
this decision may effectively extend the ERISA 6year statute of limitations for breaches of fiduciary
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plan sponsor who does not perform adequate
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As a response to these influences, many plan
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B E N C H M A R K IN G B A C K G R O U N D & M E R IT S
Benchmarking tools can provide a lot of information.
Typically, benchmarking reports will compare a
plan’s fees and expenses to those of other plans
whose
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benchmarking provider’s database.
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This will

typically consist of data provided by other plan
sponsors and their service providers, such as
recordkeepers, and benchmarking thus provides a
basis for comparison of recordkeeping/TPA fees,
investment advisor/consultant fees, and investment
management fees.

In addition, it may afford a

comparison of plan design, plan complexity,
consultant services usage, and of participant
success measures, such as participation rates and
percentage use of a company match. As a further
feature, the benchmark data may be segmented to
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customizable in relation to such matters as the
number of meetings to be held each year, whether
meetings will be in person and whether service
personnel who will attend are junior or senior
representatives. Benchmarking does not reflect the
impact of such choices on cost. Further, a plan in
Wichita, Kansas, where recordkeeping costs may be
lower than in other markets, such as New York City,
does not know to what extent benchmarking data is
impacted by the regionality of data sources.

match certain plan demographics, typically by

"TODAY, ONLINE RFP TOOLS, INCLUDING

reference to the volume of plan assets and the

DOWNLOADABLE TEMPLATES AND

number of participants.
Accordingly, benchmark tools can conveniently
provide data that is important to plan fiduciaries in
evaluating whether plan fees and services are
consistent with the experience of the market place.
B E N C H M A R K IN G L IM IT A T IO N S
But does periodic benchmarking of the nature just
described satisfy a plan fiduciary’s duty to monitor?
Does benchmarking allow you to determine
whether investment-related fees, compensation
and expenses are fair and reasonable for the
services provided?6
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CHECKLISTS, AND EVEN THE ONLINE
MANAGEMENT OF THE ENTIRE RFP
PROCESS, TEND TOWARDS MATCHING
THE CONVENIENCE OF BENCHMARKING."
A PRUDENT RFP
In face of these weaknesses, the only way to
reliably test what is “reasonable” for a plan and a
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advisory,

recordkeeping and administration, trusteeship and
custody, is to determine and compare what
competing providers would charge. In other words,
conducting competitive bidding, using an RFP

See Practice 4.4, Prudent Practices for Investment
Stewards, © 2006-2013 fi360 Inc.
6

process for example, is the only prudent way to
investigate and evaluate the reasonableness and
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The

limitations of benchmarking tools suggest that

efficiency represented by such technology should

such tools cannot be relied upon independently

therefore encourage more use as a means of

to satisfy a fiduciary standard of care in monitoring

conducting prudent competitive bidding.

investment-related

up significantly from just 5 years ago.

C O N C L U S I O N : B E N C H M A R K I N G V S . R F P S None
of the foregoing is intended to suggest that
benchmarking is imprudent.

It has its place

among the tools available to plan sponsors in
monitoring investment-related fees,
and expenses.

compensation

compensation

and

expenses, and in determining whether such are
fair and reasonable for the services provided.
Thus, benchmarking may not be relied upon as a
substitute for a prudent competitive bidding
process7.

Furthermore, it is unnecessary to

conduct competitive bidding each year
benchmarking

fees,

can

fill

the

and,

gap.

so,
But,

benchmarking is not a substitute for an RFP
process which
conduct

prudent

plan

fiduciaries

will

every three to four years, depending on

the facts and circumstances.
The Supreme Court in Tibble v. Edison reminded
us that:

7 For further reading, see “Selecting Service Providers,
Competitive bidding & RFPs Importance in a
Fiduciary Investment Process," Roger L. Levy, May 18,
2015.
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